The Justification of Civil Disobedience

in just and efficient social arrangements for at least two reasons: first of all, we
have a natural duty not to oppose the establishment of just and efficient
institutions (when they do not yet exist) and to uphold and comply with them
. {when they do exist); and second, assuming that we have knowingly accepted
- the benefits of these institutions and plan to continue to do so, and that we
have encouraged and expect others to do their part, we also have an obligation
- to do our share when, as the arrangement requires, it comes our turn. Thus,
- we often have both a natural duty as well as an obligation to support just and
efficient institutions, the obligation arising from our voluntary acts while the
- duty does not.

- Now all this is perhaps obvious enough, but it does not take us very far, Any
- more particular conclusions depend upon the conception of justice which is
- the basis of a theory of political obligation. 1 believe that the appropriate
- conception, at least for an account of political obligation in a constitutional
democracy, is that of the social contract theory from which so much of our
-political thought derives. If we are careful to interpret it in a suitably general
~way, L hold that this doctrine provides a satisfactory basis for political theory,
‘indeed even for ethical theory itself, but this is beyond our present concern.!
“The interpretation I suggest is the following: that the principles to which social
-arrangements must conform, and in particular the principles of justice, are
‘those which free and rational men would agree to in an original position of
qual liberty; and similarly, the principles which govern men’s relations to
- institutions and define their natural duties and obligations are the principles
“to which they would consent when so situated. It should be noted straightaway
that in this interpretation of the contract theory the principles of justice are
inderstood as the outcome of a hypothetical agreement. They are principles
..sg.nr would be agreed to if the situation of the original position were to arise.
here is no mention of an actual agreement, nor need such an agreement ever
~be-made. Social arrangements are just or unjust according to whether they
dccord with the principles for assigning and securing fundamental rights and
g um.m&mm which would be chosen in the original position. This position is, to be
ure, the analytic analogue of the traditional notion of the state of nature, but
- must not be mistaken for a historical occasion. Rather it is a hypothetical
.a.E.maom which embodies the basic ideas of the contract doctrine; the descrip-
tion of this situation enables us to work out which principles would be
adopted. I must now say something about these matters,
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[ Introduction

[ should like to discuss briefly, and in an informal way, ﬂvm.maomwmm of civil:
disobedience in a constitutional democracy. Thus, I mr.mm limit my remarks 8...
the conditions under which we may, by civil disobedience, macwmmg.omwwm»
legaily established democratic authority; lam woﬁ. concerned .S:W the mmﬁcmﬁom
under other kinds of government nor, except mbnﬂmﬁmmﬁ with other forms ot
resistance. My thought is that in a Hmmmozm,dw%. just Aﬁwosmw wm mom.manmnmw.
perfectly just) democratic regime, civil %mo.dmnwmnmmv when it is justified, Hmm ..
normally to be understood as a political action EWH.nr addresses the sense o ..
justice of the majority in order to urge Rnosmﬁﬁm.ﬂos of the measures ?o.m.
tested and to warn that in the firm opinion of the &mmmm.ﬁmﬂ the now@ﬁwmw of
social cooperation are not being honored. This owmamnﬁmmwmﬁpow of nm&.&mo m.m. :
dience is intended to apply to dissent on mczam._dmﬂm_ @cmm.conm of internal:
policy, a limitation which I shall follow to simpiify our question.

1. The Social Contract Doctrine

It is obvious that the justification of civil disobedience &m@mum.m upon mw |
theory of political obligation in general, and so we may mwmwowzm.ﬂmx.\ _um.m:w..
with a few comments on this question. The two mEmm Si.sﬂ,. .Om ,q..oﬂmw Emwﬁ |
tions are justice and efficiency, where by the mmm.nwmnn% of institutions I un er; _
stand their effectiveness for certain social conditions and m.znwm the fulfillmerit
of which is to everyone’s advantage. We should comply with and do our part.

- By the social contract theory I have in mind the doctrine found in Locke, Rousseau, and
ant. I have attempted to give an interpretation of this view in Chapters 3-5.
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The contract doctrine has always supposed that the persons in the original
position have equal powers and rights, that is, that they are symmetrically
situated with respect to any arrangements for reaching agreement, and that
coalitions and the like are excluded. But it is an essential element (which has
not been sufficiently observed although it is implicit in Kant’s version of the
theory) that there are very strong restrictions on what the contracting parties
are presumed to know. In particular, I interpret the theory to hold that the

parties do not know their position in society, past, present, or future; nor do
they know which institutions exist. Again, they do not know their own place in ;
the distribution of natural talents and abilities, whether they are intelligent ot -
strong, man or woman, and so on. Finally, they do not know their own particu- -
lar interests and preferences or the system of ends which they wish to advance:’
they do not know their conception of the good. In all these respects the parties -
are confronted with a veil of ignorance which prevents any one from being able
to take advantage of his good fortune or particular interests or from being™
disadvantaged by them. What the parties do know {or assume) is that Hume’s
circumstances of justice obtain: namely, that the bounty of nature is not so
generous as to render cooperative schemes superfluous nor so harsh as to make
them impossible. Moreover, they assume that the extent of their altruism is
Jimited and that, in general, they do not take an interest in one another’s’.
interests. Thus, given the special features of the original position, each man’
tries to do the best he can for himself by insisting on principles calculated to

protect and advance his system of ends whatever it turns out to be.

I believe that as a consequence of the peculiar nature of the original position
there would be an agreement on the following two principles for assigning
rights and duties and for regulating distributive shares as these are determined
by the fundamental institutions of society: first, each person is to have an equal
right to the most extensive liberty compatible with a like liberty for all; second,
social and economic inequalities (as defined by the institutional structure or -
s advantage
and attached to positions and offices open to all. In view of the content of these.
two principles and their application to the main institutions of society, and .
therefore to the social system as a whole, we may regard them as the two
principles of justice. Basic social arrangements are just insofar as they conform
to these principles, and we can, if we like, discuss questions of justice directly
by reference to them. But a deeper understanding of the justification of civil
disobedience requires, I think, an account of the derivation of these principles.
provided by the doctrine of the social contract. Part of our task is to show why

J

fostered by it) are to be arranged so that they are both to everyone

this is so.
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. The Grounds of Compliance with an Unjust Law

If we assume that in the original position men would agree both to the
_principle of doing their part when they have accepted and plan to continue to

: .mnnm@ﬁ. %w benefits of just institutions (the principle of fairness), and also to
o the w:H._nEMm of not preventing the establishment of just institutions and of
...zm&o_%wm and complying with them when they do exist, then. the contract

“doctrine easily accounts for our having to conform to just instifutions. But

. .”.WOE does it account for the fact that we are normally required to comply with

unjust H.mém as well? The injustice of a law is not a sufficient ground for not
complying with it any more than the legal validity of legislation is always

.m.mmmemﬂ to require obedience to it. Sometimes one hears these extremes
”_.mmmﬁ..ﬁmnw but I think that we need not take them seriously.

~An answer to our question can be given by elaborating the social contract

“theory in the following way. L interpret it to hold that one is to envisage a series

of agreements as follows: first, men are to agree upon the principles of justice

in @m .oﬂmE& position. Then they are to move to a constitutional convention
I which they choose a constitution that satisfies the principles of justice

already chosen. Finally they assume the role of a legislative body and, guided

E\ the principles of justice, enact laws subject to the constraints and proce-

dures of the just constitution. The decisions reached in any stage are binding

: E.&.m subsequent stages. Now whereas in the original position the contracting
parties have no knowledge of their society or of their own position in it, in

_u&w a constitutional convention and a legislature, they do know certain
eneral facts about their institutions, for example, the statistics regarding

”aH.EowEomﬁ and output required for fiscal and economic policy. But no one
_wuos.m particular facts about his own social class or his place in the distribution

¢ mﬁ.mwﬁ& assets. On each occasion the contracting parties have the knowledge
.Hm_ﬂaqmm to make their agreement rational from the appropriate point of &mﬂ.
.n.ﬁ s.o,n so much as to make them prejudiced. They are unable to mmmoM‘
H..E.n@mm and legislation to take advantage of their social or natural position;
veil of ignorance prevents their knowing what this position is. With .ﬂEm

series of agreements in mind, we can characterize just laws and policies as

ose Swynr would be enacted were this whole process correctly carried out.
. In'choosing a constitution the aim is to find among the just constitutions

..ﬁ.m..”..o.m,m which is most likely, given the general facts about the society in
.mm.n.mmmonu to lead to just and effective legislation. The principles of justice
.Eoﬁmm a criterion for the laws desired; the problem is to find a set of political
”mm.o.nwmﬁmm that will give this outcome. I shall assume that, at least under the
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- tution does not ensure the justice of laws enacted under it; and while we ofte

© have both an obligation and a duty to comply with what the majority legislat \
| .ﬁmm Nonm. as H..ﬂ does not exceed certain limits), there is, of course, no non.mm ; Mm
~ing obligation or duty to regard what the majority enacts m,m itself .cmwo.wr-
: zmw.m to make law does not guarantee that the decision is rightl EM& M
| .@wmm the citizen submits in his conduct to the judgment of mﬁwoowmm mmrmn

-ity, he does not submit his judgment to it.2 And if in his jud Mgmzﬂ omw-
" mmmnﬁbmﬁm of the majority exceed certain bounds of Injustice ﬁmm Mm o may
- consider civil disobedience. For we are not required to mnnmmwﬁ the Bmwb m.mmw\
...mnﬂm unconditionally and to acquiesce in the denial of our and others’ Mmozq m
 rather we submit our conduct to democratic authority to the extent mmnMH.Snwv
. .\.8 mwﬂo the burden of working a constitutional regime, distorted as it st
nevitably be by men’s Jack of wisdom and the defects of their sense of M.GMMMMN

normal conditions of a modern state, the best constitution is some form of
democratic regime affirming equal political liberty and using some sort of
majority {or other plurality) rule. Thus it follows that on the contract theory
a constitutional democracy of some sort is required by the principles of justice.
At the same time it is essential to observe that the constitutional process is
always a case of what we may call imperfect procedural justice: that is, there is
no feasible political procedure which guarantees that the enacted legislation is
just even though we have (let us suppose) a standard for just legislation. In
simple cases, such as games of fair division, there are procedures which always
Jead to the right outcome (assume that equal shares is fair and let the man who
cuts the cake take the last piece). These situations are those of perfect proce-
dural justice. In other cases it does not matter what the outcome is as Jong as
the fair procedure is followed: fairness of the process is transferred to the result -
(fair gambling is an instance of this). These situations are those of pure
procedural justice. The constitutional process, like a criminal trial, resembles
neither of these; the result matters and we have a standard for it. The difficulty
is that we cannot frame a procedure which guarantees that only just and
effective legislation is enacted. Thus even under a just constitution unjust laws =
may be passed and unjust policies enforced. Some form of the majority prin--
ciple is necessary but the majority may be mistaken, more or less willfully, in :
what it legislates. In agreeing to a democratic constitution {as an instance of .
imperfect procedural justice) one accepts at the same time the principle of -
majority rule. Assuming that the constitution is just and that we have accepted
and plan to continue to accept its benefits, we then have both an obligation
and a natural duty (and in any case the duty) to comply with what the majority
enacts even though it may be unjust. In this way we become bound to follow
unjust laws, not always, of course, but provided the injustice does not exceed
certain limits. We recognize that we must run the risk of suffering from the
defects of one another’s sense of justice; this burden we are prepared to carry .
as long as it is more or less evenly distributed or does not weigh too heavily.
Justice binds us to a just constitution and to the unjust laws which may be
enacted under it in precisely the same way that it binds us to any other socia
arrangement. Once we take the sequence of stages into account, there is -
nothing unusual in our being required to comply with unjust laws. .
It should be observed that the majority principle has a secondary place as a2
rule of procedure which is perhaps the most efficient one under usual circum-
stances for working a democratic constitution. The basis for it rests essentially.
upon the principles of justice and therefore we may, when conditions allow;
appeal to these principles against unjust legislation. The justice of the consti

V. .ﬁrm Place of Civil Discbedience
in a Consfitutional Democracy

“We are now ina position to say a few things about civil disobedience. I shall
- understand it to be a public, nonviolent, and conscientious act contra . tol

- usually done with the intent to bring about a change in the policies ommm mﬁm
ﬁwm .moﬁmmmﬁmmww Civil disobedience is a political act in the sense that it i -
act Emcmma by moral principles which define a conception of civil societ y mm
_..Em public good. It rests, then, on political conviction as opposed to a mw wbr
Mww self or group interest; and in the case of a constitutional mmBonnaEn
may assume that this conviction involves the conception of justice (sa ﬁﬁmﬁm
.mﬁmm.w@m.a by the contract doctrine) which underlies the constitution ﬂ M,ﬂ
That is, in a viable democratic regime there is a common conception of .“mmﬁw .
by Hmmmnmmnm .8 which its citizens regulate their political affairs and Ewom H.M
the nom.wmﬂmzﬁcm. Civil disobedience is a public act which the dissenter @mmw
m.S.w» justified by this conception of justice, and for this reason it Mwm
.mmmﬁ%oo& as addressing the sense of justice of the majority in o&ﬁ“@ .
.Hmmommamamﬁ.ou «of the measures protested and to warn that, in the si cene
--opinion of the dissenters, the conditions of social noovmammow are ncWMMwR
...vomoﬁa. For the principles of justice express precisely such conditions, MMM

mowN EONMM_MM %%mmﬂ maw A. E. Murphy’s review of Yves Simon’s The Philosophy of Democratic
. 7] icago: University of Chi i ; ! i

Gmmw oot ty icago Press, 1951) in the Philosophical Review, 61 (April
3. Here I follow H. A. Bedau’s definition ivil di i

3.1 LA, of civil disobed 3 ig “ vil Di i

ence,” Journal of Philosophy, 58 {October 1961). 11 e Bl TOn Gl Disobed-
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their persistent and deliberate violation in regard to basic liberties over any
extended period of time cuts the ties of community and invites either submis-
sion or forceful resistance. By engaging in civil disobedience a minority leads
the majority to consider whether it wants to have its acts taken in this way, or
whether, in view of the common sense of justice, it wishes to acknowledge the
claims of the minority.

Civil disobedience is also civil in another sense. Not only is it the outcome
of a sincere conviction based on principles which regulate civic life, but it is
public and nonviolent, that is, it is done in a situation where arrest and
punishment are expected and accepted without resistance. In this way it mani-
fests a respect for legal procedures. Civil disobedience expresses disobedience
to law within the limits of fidelity to faw, and this feature of it helps to establish
in the eyes of the majority that it is indeed conscientious and sincere, that It
really is meant to address their sense of justice.* Being completely open about
one’s acts and being willing to accept the legal consequences of one’s conduct
is 2 bond given to make good one’s sincerity, for that one’s deeds are consci-
entious is not easy to demonstrate to another or even before oneself. No doubt
it is possible to imagine a legal system in which conscientious belief that the
law is unjust is accepted as a defense for noncompliance, and men of great
honesty who are confident in one another might make such a system work.
But as things are such a scheme would be unstable; we must pay a price in
order to establish that we believe our actions have a moral basis in the convic-

tions of the community.

The nonviolent nature of civil disobedience refers to the fact that it is
intended to address the sense of justice of the majority and as such it is a form
of speech, an expression of conviction. To engage in violent acts likely to injure
and to hurt is incompatible with civil disobedience as a mode of address.:
Indeed, an interference with the basic rights of others tends to obscure the
civilly disobedient quality of one’s act. Civil disobedience is nonviolent in the’
farther sense that the legal penalty for one’s action is accepted and that
resistance is not (at least for the moment) contemplated. Nonviolence in this
sense is to be distinguished from nonviolence as a religious or pacifist princi-.
ple. While those engaging in civil disobedience have often held some such:
principle, there is no necessary connection between it and civil disobedience.’
For on the interpretation suggested, civil disobedience in a democratic society
is best understood as an appeal to the principles of justice, the fundamental

4. For a fuller discussion of this peint, to which I am indebted, see Charles Fried, “Moral

Causation,” Harvard Law Review, 77 (May 1964): 1258-1270.
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..nou%momm of willing social cooperation among free men, which in the view of
: Mmum community as a whole are expressed in the constitution and guide its
S.Rﬂwﬁwmom. Being an appeal to the moral basis of public life, ¢ivil disobedi-
vence is a political and not primarily a religious act. It addresses itself to the
- common principles of justice which men can require one another to follow
. _mm&. not to the aspirations of love which they cannot. Moreover, by taking part
~in civilly disobedient acts one does not foreswear indefinitely the idea of
: ..mﬁmnmm& resistance; for if the appeal against injustice is repeatedly denied, then
~ the majority has declared its intention to invite submission or resistance and
n.:w r.ﬁmw may conceivably be justified even in a democratic regime. We are not
.mm@.ﬁn& to acquiesce in the crushing of fundamental liberties by democratic
.- majorities which have shown themselves blind to the principles of justice upon
: ”....ﬁEnw justification of the constitution depends.

V. The Justification of Civil Disobedience

.mo.wm:, we have said nothing about the justification of civil disobedience, that
o .@.mﬁ conditions under which civil disobedience may be engaged in consistent
: ..55 the principles of justice that support a democratic regime. Our task is to
see how the characterization of civil disobedience as addressed to the sense of
.Em\.&nm of the majority (or to the citizens as a body) determines when such
~action is justified.
= .H.uw.m.ﬁ of all, we may suppose that the normal political appeals to the ma-
- jority have already been made in good faith and have been rejected, and that
&m standard means of redress have been tried. Thus, for example, existing
.wowmnmm parties are indifferent to the claims of the minority, and attempts to
..ﬂﬂum& the laws protested have been met with further repression since legal
.ifistitutions are in the control of the majority. While civil disobedience should
be recognized, I think, as a form of political action within the limits of fidelity
....H.o the rule of law, at the same time it is a rather desperate act just within
..?mmm limits, and therefore it should, in general, be undertaken as a last resort
when standard democratic processes have failed. In this sense it is not a
flormal political action. When it is justified there has been a serious break-
: mﬂiww not only is there grave injustice in the law but a refusal more or less
deliberate to correct it.
.........mmnoanr since civil disobedience is a political act addressed to the sense of
. .H.wmmnm of the majority, it should usually be limited to substantial and clear
ﬁ&maomm of justice and preferably to those which, if rectified, will establish a
: Wm&m for doing away with remaining injustices. For this reason there is a
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presumption in favor of restricting civil disobedience to violations of the first
principle of justice, the principle of equal liberty, and to barriers which con-
travene the second principle, the principle of open offices which protects
equality of opportunity. It is not, of course, always easy to tell whether these
principles are satisfied. But if we think of them as guaranteeing the fundamen-
tal equal political and civil liberties (including freedom of comscience and
liberty of thought) and equality of opportunity, then it is often relatively clear
whether their principles are being honored. After all, the equal liberties are
defined by the visible structure of social institutions; they are to be incorpo-
rated into the recognized practice, if not the letter, of social arrangements.
When minorities are denied the right to vote or to hold certain political offices,
when certain religious groups are repressed and others denied equality of
opportunity in the economy, this is often obvious and there is no doubt that

justice is not being given. However, the first part of the second principle which -
requires that inequalities be to everyone’s advantage is a much more imprecise -

and controversial matter, Not only is there a problem of assigning it a deter-
minate and precise sense, but even if we do so and agree on what it should be,

there is often a wide variety of reasonable opinion as to whether the principle ¢

s satisfied. The reason for this is that the principle applies primarily to funda-

mental economic and social policies. The choice of these depends upon theo--

retical and speculative beliefs as well as upon a wealth of concrete information,

and all of this mixed with judgment and plain hunch, not to mention in actual |
cases prejudice and self-interest. Thus unless the laws of taxation are clearly

designed to attack a basic equal liberty, they should not be protested by civil

disobedience; the appeal to justice is not sufficiently clear and its resolution is"
best left to the political process. But violations of the equal liberties that define’
the common status of citizenship are another matter. The deliberate denial of

these more or less over any extended period of time in the face of normal

political protest is, in general, an appropriate object of civil disobedience. We

may think of the social system as divided roughly into two parts, one which

incorporates the fundamental equal liberties (including equality of opportu-:

nity) and another which embodies social and economic policies properly
aimed at promoting the advantage of everyone. As a rule civil disobedience is
best limited to the former where the appeal to justice is not only more definite

and precise, but where, if it is effective, it tends to correct the injustices in the.

fatter.

Third, civil disobedience should be restricted to those cases where the
dissenter is willing to affirm that everyone else similarly subjected to the same;
degree of injustice has the right to protest in a similar way. That is, we must

The Justification of Civil Disohedience

‘be prepared to authorize others to dissent in similar situations and in the same
- way, and to accept the consequences of their doing so. Thus, we may hold, for
- example, that the widespread disposition to disobey civilly clear violations of
“fundamental liberties more or less deliberate over an extended period of time
”. would raise the degree of justice throughout society and would ensure men’s
-self-esteern as well as their respect for one another. Indeed, I believe this to be
true, though certainly it is partly a matter of conjecture. As the contract
“doctrine emphasizes, since the principles of justice are principles which we
~would agree to in an original position of equality when we do not know our
.....mo&m_ position and the like, the refusal to grant justice is either the denial of
- the other as an equal (as one in regard to whom we are prepared to constrain
~our actions by principles which we would consent to) or the manifestation of
-2 willingness to take advantage of natural contingencies and social fortune at

his expense. In either case, injustice invites submission or resistance; but
submission arouses the contempt of the oppressor and confirms him in his
intention. If straightaway, after a decent period of time to make reasonable

~political appeals in the normal way, men were in general to dissent by civil

E.mowm&mmam from infractions of the fundamental equal liberties, these liber-
ties would, I believe, be more rather than less secure. Legitimate civil disobe-

...&mbnm propetly exercised is a stabilizing device in a constitutional regime,
“tending to make it more firmly just.

. Sometimes, however, there may be a complication in connection with this

: @m& condition. It is possible, although perhaps unlikely, that there are so

many persons or groups with a sound case for resorting to civil disobedience
as judged by the foregoing criteria) that disorder would follow if they all did

—

50 There might be serious injury to the just constitution. Or again, a group
:.H.ﬁ%.m be so large that some extra precaution is necessary in the extent to
%Enw its members organize and engage in civil disobedience. Theoretically
- the case is one in which a number of persons or groups are equally entitled
to and all want to resort to civil disobedience, yet if they all do this, grave

consequences for everyone may result. The question, then, is who among

~them may exercise their right, and it falls under the general problem of
 fairness. 1 cannot discuss the complexities of the matter here. Often a lottery
ot a rationing system can be set up to handle the case; but unfortunately the
circumstances of civil disobedience rule out this solution. It suffices to note
that a problem of fairness may arise and that those who contemplate civil
disobedience should take it into account. They may have to reach an under-
standing as to who can exercise their right in the immediate situation and to
recognize the need for special constraint.
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The final condition, of a different nature, is the womwium. .<<m have been
considering when one has a right to engage in civil &mowm.&mznmu m.ma ME
conclusion is that one has this right should three conditions hold: E.mw
one is subject to injustice more or less deliberate over an wﬁmdam.m perio
of time in the face of normal political protests; where ﬁvm injustice is a clear
violation of the libertics of equal citizenship; and provided that the general
disposition to protest similarly in similar cases Soaa.wmé acceptable noHM;
sequences. These conditions are not, I think, exhaustive, @ﬁ they seem to
cover the more obvious points; yet even when %.mw are mmﬁm.m& and one
has the right to engage in civil disobedience, there is still the &mﬁmbﬂ.@gm-
tion of whether one should exercise this right, m.gmﬁ is, éﬁmﬁr.ﬁ by doing so
one is likely to further one’s ends. Having established one’s right to @3.8,%,
one is then free to consider these tactical questions. We may be acting ,MH?M
our rights but still foolishly if our action only serves to muwoﬁo.wm.,.ﬁrm M”.m
retaliation of the majority; and it is likely to do so if the E&oﬁ&.\ mmnmm a
sense of justice, or if the action is woo&w Emgmn.w or not E.mm mmm.ywmm to
make the appeal to the sense of justice effective. It is easy to think of mmmﬁmmnmm
of this sort, and in each case these practical @ﬁmm.ﬁawm have to be faced.
Prom the standpoint of the theory of political obligation we can wswﬂ say
that the exercise of the right should be rational and reasonably designed to

advance the protester’s aims, and that weighing tactical @zm.mmonm presup- -
poses that one has already established one’s right, since tactical advantages .

in themselves do not support it.

V1. Conclusion: Several Objections Considered

In a reasonably affluent democratic society justice @wnoamm. the first virtue ow :
institutions. Social arrangements irrespective of &EH mmw.masn.ﬂ must be Hm.m
formed if they are significantly unjust. No increase in efficiency in the moﬂm of
greater advantages for many justifies the loss of liberty of a few. That we vw aém
this is shown by the fact that in a democracy the mc.nmmambﬁ.& .wvﬁzmm of
citizenship are not understood as the outcome of political muﬁ..mﬁm.ﬁm. SOMMHM
they subject to the calculus of social wamwmma..wmmwﬁ Eama. liberties are M :
points which serve to limit political .Rmbmmn.ﬂosm and which amﬁomﬁﬁmm ”w@ :
scope of calculations of social advantage. H.H Is 95. fundamental Emnm om, HM
equal liberties which makes their systematic violation over any extende . ﬂﬁ.
riod of time a proper object of civil nmmowm&aﬁam.. For to deny men these rig M
is to infringe the conditions of social cooperation mEnwm.mmmm mmm rational
persons, a fact which is evident to the citizens of a constitutional regime since

The Justification of Civil Disobedience

it follows from the principles of justice which underlie their institutions. The
- Justification of civil disobedience rests on the priority of justice and the equal
. liberties which it guarantees.

It is natural to object to this view of civil disobedience that it relies too

- heavily upon the existence of a sense of Justice. Some may hold that the feeling
- for justice is not a vital political force, and that what Moves men are various

other interests, the desire for wealth, power, prestige, and so on. Now this is a

- large question the answer to which is highly conjectural, and each tends to
“have his own opinion. But there are two remarks which may clarify what I have
“said: first, I have assumed that there is in a constitutional regime a common
“sense of justice the principles of which are recognized to support the constitu-
- tion and to guide its interpretation. In any given situation particular men may
- be tempted to violate these principles, but the collective force in their behalf is

usually effective since they are seen as the necessary terms of cooperation

~-among free men; and presumably the citizens of a democracy (or sufficiently
~many of them) want to see justice done. Where these assumptions fail, the

Justifying conditions for civil disobedience (the first three) are not affected, but

the rationality of engaging in it certainly is. In this case, unless the costs of
.....H,%H.mmwmwm civil dissent injures the economic self-interest (or whatever) of the
-mgjority, protest may simply make the position of the minority worse. No
~doubt as a tactical matter civil disobedience is more effective when its appeal
' coincides with other interests, but a constitutional regime is not viable in the

“long run without an attachment to the principles of justice of the sort which
- 'we have assumed.

* Then, further, there may be a misapprehension about the manner in which

_asense of justice manifests itself. There is a tendency to think that it is shown
by professions of the relevant principles together with actions of an altruistic
_nature requiring a considerable degree of self-sacrifice. But these conditions
- are obviously too strong, for the majority’s sense of justice may show itself
simply in its being unable to undertake the measures required to suppress the

minority and to punish as the law requires the various acts of civil disobedi-

ence. The sense of justice undermines the will to uphold unjust institutions,
~and 50 a majority despite its superior power may give way. It is unprepared to

orce the minority to be subject to mjustice. Thus, although the majority’s
Ction is reluctant and grudging, the role of the sense of justice is nevertheless

essential, for without it the majority would have been willing to enforce the

aw and to defend its position. Once we see the sense of justice as working in
this negative way to make established injustices indefensible, then it is recog-
nized as a central element of democratic politics.
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Finally, it may be objected against this account that it does not settle the
question of who is to say when the situation is such as to justify civil disobe--
dience. And because it does not answer this question, it invites anarchy by
encouraging every man to decide the matter for himself. Now the reply to this
‘s that each man must indeed settle this question for himself, although he may,
of course, decide wrongly. This is true on any theory of political duty and
obligation, at least on any theory compatible with the principles of a demo-
cratic constitution. The citizen is responsible for what he does. If we usually
think that we should comply with the law, this is because our political princi-
ples normally lead to this conclusion. There is a presumption in favor of
compliance in the absence of good reasons to the contrary. But because each
man is responsible and must decide for himself as best he can whether the
circumstances justify civil disobedience, it does not follow that he may decide
as he pleases. It is not by Jooking to our personal interests or 1o political
allegiances narrowly construed, that we should make up our mind, The citizen
must decide on the basis of the principles of justice that underlie and guide the
interpretation of the constitution and in the light of his sincere conviction as -
to how these principles should be applied in the circumstances. If he concludes
that conditions obtain which justify civil disobedience and conducts himself -
accordingly, he has acted conscientiously and perhaps mistakenly, but not in
any case at his convenience.

In a democratic society each man must act as he thinks the principles of -
political right require him to. We are to follow our understanding of these
principles, and we cannot do otherwise. There can be no morally binding legal
interpretation of these principles, not even by a supreme court or legislature. .
Nor is there any infallible procedure for determining what or who is right. In
our system the Supreme Court, Congress, and the President often put forward -
rival interpretations of the Constitution.5 Although the Court has the final say :
in settling any particular case, it is not immune from powerful political -
influence that may change its reading of the law of the land. The Oomn.”
presents its point of view by reason and argument; its conception of the:
Constitution must, if it is to endure, persuade men of its soundness. The final
court of appeal is not the Court, or Congress, or the President, but the
electorate as a whole. The civilly disobedient appeal in effect to this body.
There is no danger of anarchy as long as there is a sufficient working agreement:
in men’s conceptions of pofitical justice and what it requires. That men can

: .mn.rmmé. such an understanding when the essential political liberties are main-
: ....Swnmm.wm the assumption implicit in democratic institations. There is no wa

. to avoid entirely the risk of divisive strife. But if legitimate civil &mo_um&munw
. seems to threaten civil peace, the responsibility falls not so much on those who

©" protest as upon those whose abuse of . .
e .. authority and powe ;
- opposition. ty power justifies such

5. Tor a presensation of this view to which T am indebted, see A. M. Bickel, The hm&n.
Dangerous Branch {Indianapolis: Bobbs-Merrill, 1962), especially chs. 5 and 6.




